RESOLUTION NO. 2013-02

A RESOLUTION AUTHORIZING THE MAYOR OF THE CITY OF
BENTON CITY TO SIGN THE UNDERGROUND FACILITY
LOCATION AND DAMAGE REPAIR AGREEMENT BETWEEN
THE CITY OF BENTON CITY AND TAPANI, INC.

WHEREAS, Tapani, Inc. has contracted with Benton Irrigation District to provide
excavation services for the irrigation extension project in the City of Benton City; and

WHEREAS, State law, Chapter 19.122 RCW was recently amended to change
the obligations of facility operators and contractors relating to the marking and repair of
underground facilities; and

WHEREAS, the irrigation extension project implicates the location of, and
potential damage to, underground facilities in the City of Benton City; and

WHEREAS, the parties having met and discussed the issue, determine it to be
mutually beneficial to enter into this Agreement establishing the rights and
responsibilities of the party regarding the location of underground facilities and repair of
facilities damaged during the course of the irrigation extension project.

WHEREAS, the obligations and requirements between Tapani Underground Inc.,
and the City of Benton City are set forth in a written Underground Facility Location and
Damage Repair Agreement; NOW, THEREFORE,

THE CITY COUNCIL OF THE CITY OF BENTON CITY, WASHINGTON, hereby
resolves as follows:

That the Mayor of the City of Benton City, Washington, is hereby
authorized and directed to sign the original Underground Facility Location and
Damage Repair Agreement between the City of Benton City and Tapani, Inc., a
copy of which is attached hereto and incorporated hérein by this reference as
Exhibit A; and to take all necessary steps required to complete this transaction.

ADOPTED this 5 day of February, 2013, by the City Council of the City of Benton
City, Washington, and signed in authentication of its passage this 5 day of February,
2013.

Resolution 2013-02 filed and recorded in the office of the City Clerk of the City of

Benton City, Washington, this 5 day of Febyuary, 2013.
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Lioyd R. Carnahan
Mayor

Appro s to Form:

L '“b\a/f/—‘)m:——

Kerr Law Group
City Attorney
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UNDERGROUND FACILITY LOCATION
AND
DAMAGE REPAIR AGREEMENT

THIS AGREEMENT is entered into this day of January, 2013, by and between
the City of Benton City, a Washington Municipal Corporation, (hereinafter “City”), and
Tapani, Inc., a Washington Corporation (hereinafter “Tapani”).

WHEREAS, Tapani has contracted w1th Benton Irrigation District to provide
excavation services for the irrigation extension prOJect in the City of Benton City; and

WHEREAS, State law, Chapter 19.122 RCW was recently amended to change the
obligations of facility operators and contractors relating to the marking and repair of
underground facilities; and

WHEREAS, the irrigation extension project implicates the location of, and potential
damage to, underground facilities in the City of Benton City; and

WHEREAS, the parties having met and discussed the issue, determine it to be
mutually beneficial to enter into this Agreement establishing the rights and responsibilities
of the party regarding the location of underground facilities and repair of facilities
damaged during the course of the irrigation extension project.

NOW, THEREFORE, in consideration of the mutual benefits accruing, it is agreed by
and between the parties hereto as follows:

1. City's Responsibilities. The City shall mark the facilities that it operates in accordance
with RCW 19.122 utilizing the best information available to it. The City shall supply
replacement pipe and parts for any damaged facilities which are operated by the City and
located more than two feet outside the City's location mark, or not located at all.

) ]

2 Tapani's Responsibilities. Tapani will be responsible for all repair and costs including,
but not limited to labor, equipment and parts for any facilities damaged within two feet of
the City's location mark. For those facilities that were more than two feet outside the
location mark, or were not located at all, Tapani will be responsible only for labor and
equipment costs to repair said facility. All repair work shall be completed in a quality
manner which complies with all applicable Codes, laws and regulations.

3. Term. This Agreement memorializes the verbal agreement of the parties and shall be
effective January 1, 2013. Either party may terminate this agreement upon thirty (30) days
advance written notice. If not earlier terminated, the Agreement shall terminate on
December 31, 2013.

4. Indemnification. In performing the work under this Agreement, each party ("Indemnitor”)
agrees to defend the other, their officers, agents, servants and employees (hereinafter
individually and collectively referred to as "Indemnitees"), from all suits, claims, demands,
actions or proceeding, and to the extent permissible by law, indemnify and hold harmless
the Indemnitees from:
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All damages or liability of any character including in part costs, expenses and
attorney fees, based upon, any negligent act, error, or omission of the Indemnitor or
any person or organization for whom the Indemnitor may be responsible.

All liability, loss, damage, claims, demands, costs and expenses of whatsoever
nature, including in part, costs and attorney fees based upon, or alleged to be based
upon, any act, omission, or occurrence of the Indemnitor or any person or
organization for whom the Indemnitor may be responsible, arising out of, or in
connection with, or resulting from or caused by the performance or failure of
performance of any duty required by, the Indemnitor related to this Agreement.

This covenant to indemnify, defend and hold harmless, shall survive the termination
of this Agreement.

Waiver. Failure to enforce any provision of this Agreement shall not constitute waiver of
the right to subsequently enforce said provision or the entire Agreement.

Severability. The terms of this Agreement shall be severable to the extent the purpose of
the Agreement is not frustrated.

Dispute Resolution. In the event of a dispute regarding the enforcement, breach, default
or interpretation of this Agreement, the parties shall first meet in a good faith effort to
resolve such dispute. In the event the dispute cannot be resolved by agreement of the
parties, said dispute shall be resolved by arbitration pursuant to RCW 7.04A, as amended,
with both parties waiving the right of a jury trial upon trial de novo, with venue placed in
Benton County, Washington. The substantially prevailing party shall be entitled to its
reasonable attorney fees and costs as additional award and judgment against the other.

DATED this day of February, 2013.

Authorized Representative

Approved as to Form:
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Leland B. Kerr, City Attorney
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